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WHO AM I?
Oscar Faber

AECOM

WSP

Currie & 
Brown/Scottish 
Courts Services

Cadogans

HKA

>45 Expert Appointments
Given Evidence 
3 x Arbitrations (London, Adelaide, Dubai)
2 x Adjudications (Edinburgh, London)
1 x Dispute Adjudication Board (Doha)
1 x Deposition (San Francisco)



ABOUT HKA
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HKA is the world’s most experienced
construction claims consultancy and dispute
resolution firm.

Our global portfolio includes some of the world’s
largest and most prestigious projects across a
wide range of market sectors that include
buildings, industrial, infrastructure, oil and gas,
power and utilities, and technology.

We occupy the unique, multi-disciplinary space
that combines forensic technical, delay and
disruption, and financial quantum analysis.



WWW.HKA.COM
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BUILDINGS
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At HKA Engineering Buildings we anticipate, investigate and resolve project challenges. We decode complexity in all
types of buildings.

We understand and have experience in delivering successful projects, whatever their size and complexity, wherever in the
world. Uniquely, we have the expertise in providing expert teams of building professionals that can deal with almost any
issue found in a building project.

From inception, design, construction, commissioning, operation and demolition of buildings, the team have undertaken
expert witness appointments around the world helping legal teams and clients to get the best outcome possible.

ACOUSTICS. AQUATIC CENTRES. ARCHITECTURE. ASBESTOS. WATER
TREATMENT. STRUCTURAL ENGINEERING. MASONARY. TIMBER. GLASS.
DEMOLITION. ELECTRICAL BUILDING SERVICES. ENERGY EFFICIENCY.
FACADES. FACILITIES MANAGEMENT. FIRE ENGINEERING. FIRE SAFETY
SYSTEMS. LIFTS & ESCALATORS. MECHANICAL BUILDING SERVICES. PUBLIC
HEALTH ENGINEERING. MEP QS. PLANNING. PROJECT MANAGEMENT.
REFRIGERATION. DELAY. QUANTUM. FORENSIC ACCOUNTANCY.



WHAT IS AN EXPERT WITNESS
What does an Expert do?

To furnish the Court with scientific, technical or other 

specialist information which is likely to be outside its 

knowledge or experience.

Who can be an Expert?

James Langley v South West Regional Health Authority (1983) BLR 56:

"An expert may be qualified by skill and experience, as well as 
by professional qualifications.”



Technical Experts

IN USE DISPUTES
Component Failure

System Failure 
Requirements not Met

Property / Equip. Damage
Professional Indemnity

THE LEGAL PROFESSION

Aviation, Defence & Engineering
Contentious Construction
Infrastructure & Transport

Insurance & Risk
Land & Rural Business
Media & Broadcasting

Oil & Gas
Public Sector
Real Estate

Renewable Energy
Retail, Hotels & Leisure

Shipping & Marine
Technology

TECHNICAL DISPUTE

The nature of some disputes
may require consideration by
multiple Technical Experts.

Technical Experts 
work on a wide 

range of disputes, 
claims and 

investigations.

WHO NEEDS A TECHNICAL EXPERT WITNESS?



TYPES OF ISSUES INVESTIGATED

PROFESSIONAL 
RESPONSIBILITY

LIABILITY

DESIGN DUTIES

DESIGN 
RESPONSIBILITY

CONTRACTOR 
DUTIES

CLIENT SCOPE

MATERIAL 
FAILURE

PERFORMANCE 
ISSUES

DELAY FACTORS

RISK



257
COMMISSIONS RESEARCHED

400+
US$ BILLION OF 
CAPITAL EXPENDITURE



3043
CAUSES IDENTIFIED

13
UNDERLYING CAUSES, ON 
AVERAGE, PER DISPUTE

What are our initial summary findings?



7
PRIMARY CAUSES IDENTIFIED

6
SECONDARY CAUSES IDENTIFIED

Unveiling causation complexity

39
MAXIMUM NO. OF CAUSES 
ON A SINGLE PROJECT



1. SLOW PROGRESS
2. VARIATIONS
3. EXTENSIONS OF TIME
4. LATE AVAILABILITY OF INFORMATION/DESIGN
5. CHANGE OF SCOPE
6. MANAGING – TIME
7. DIFFERENT INTERPRETATIONS OF THE 

CONTRACT PROVISIONS
8. ADVERSARIAL CULTURE
9. DESIGN ERRORS/BUILDABILITY
10.LACK OF COMMUNICATION

TOP TEN CAUSES OF DISPUTES



THE ROLE OF AN EXPERT WITNESS

Civil Procedure Rules 35 (CPR 35)
35.3
(1) It is the duty of experts to help the court on matters within their expertise.
(2) This duty overrides any obligation to the person from whom experts have
received instructions or by whom they are paid.

35.10
(1) An expert’s report must comply with the requirements set out in Practice
Direction 35.
(2) At the end of an expert’s report there must be a statement that the expert
understands and has complied with their duty to the court.
(3) The expert’s report must state the substance of all material instructions,
whether written or oral, on the basis of which the report was written.



LONDON UNDERGROUND LTD V KENCHINGTON
FORD PLC
"The expert witnesses…were both impressively qualified
academically and by professional experience. Each brought a
wealth of long practical and relevant experience to the case. The
weight of their respective evidence I did not find equally
matched…Mr Courtney signally ignored his duty to both the court
and his fellow experts…[and] continued to assume the role of
advocate of his client's cause…. invalid and unscientific…I reject
Mr Courtney's evidence as to the state of professional opinion in
1992 and criticisms of the defendant's conduct and skill".

[1999] C.I.L.L. 1452



SIMPLICITY OF PRESENTATION



SUMMARY OF DUTIES

Independent

Impartial

Objective

Obligation to the Court



CASE STUDIES



COMPLEX
CONSTRUCTION
DELAY CLAIM
COOLING
INFRASTRUCTURE
INSTALLATION,
CLIENT COMMENTS
AND TIMINGS



MAJOR 
FAILURE
HYATT REGENCY 
TEA DANCE –
KANSAS CITY 
1981
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MAJOR 
FAILURE
HYATT REGENCY 
TEA DANCE –
KANSAS CITY 
1981



INSTALLATION ISSUES



INSTALLATION ISSUES

Performance

Failure and 
Damage

Delay

Lack of 
Flexibility

Contractual 
issues 

between 
parties



PIPEWORK 
INSTALLATIONS



PIPEWORK 
INSTALLATIONS



INCORRECT 
INSTALLATIONS



INSTALLATION ISSUES

• What does the manufacturer say?
• Does the design align with the Manufacturer’s guidance?
• Does the installation align with the design or Manufacturer’s recommendations?
• Did the contractor follow its own procedures?  Did it have a procedure?

Manufacturers Guidance

• Who is responsible for monitoring the installation?
• What are YOUR duties?  Do you understand them?
• Have you made sure commissioning certificates have been signed off by the 

appropriate/designated people?
• O&M Manuals

Duties



DESIGN FOR 
INSTALLATION AND USE



DESIGN ISSUES

Performance

Interface 
Issues

DelayLack of 
Flexibility

Contractual 
issues 

between 
parties

Cost 
Increase



SPATIAL 
DESIGN



BIM

BIM 
=

COORDINATION?



BIM

BIM 
≠

COORDINATION?



COORDINATION RESPONSIBILITY

• Who is responsible for spatial coordination?
• Who is responsible for detailed coordination?
• Who is responsible for specifying  and 

coordinating interfaces between disciplines?

Design

• Who is responsible for the detailed coordination 
and setting out of various packages?

• Who is controlling and managing the interfaces 
between sub-contractors?

• Who is monitoring the works on site to make sure 
they align with the coordination plans?

Mobilisation and Construction



WATER 
TREATMENT



WATER 
TREATMENT

Problems

Design –

Inappropriate installation 
preventing maintenance and 
water treatment management

During Construction -

Follow procedures to minimise
risks



PREVENTION OF WATER TREATMENT ISSUES

• Full Bore flushing of by-passes across all main plant items and terminal units.
• Flushing drains to all main plant items and terminal units
• Strainers

• upstream of pumps
• Boilers and chillers
• Main distribution branches
• AHU coils

• Isolatable dirt pickets at the base of risers
• Constant flow by-asses at the top of risers with built in vents

Follow the BSRIA Application Guide

• Dead leg pipework
• High resistance valves and terminal units

AVOID



FIRE PROTECTION



LEARN FROM DESIGN FAILURES

• Get it right!  (easier said than done!)
• Follow appropriate design guidance – BSRIA/CIBSE/ASHRAE/HTMs etc
• Record Basis of Design in the Specifications and job deliverables
• Record your Design assumptions. Ensure they are signed off by the client/building user

Design

• Performance specifying Contractor Design Portion (CDP) items
• Interface Management – understand the contract

Specification

• Work with Specialists to improve the design and specification

Specialists



SCOPE & 
IMPLEMENTATION



SCOPE ISSUES

Performance

Interface 
Issues

DelayLack of 
Flexibility

Contractual 
issues 

between 
parties

Cost 
Increase



SCOPE AND IMPLEMENTATION

• What is your agreed scope?
• What does your contract say?Scope

• What other parties are involved?
• How do you interface with them?Interfaces

• What duties are you required to do at each 
stage of the design and construction?Duties



DELAY & DISRUPTION



DELAY & DISRUPTION

Construction Delay

• Time lag in completion of activities from its 
specified time as per contract; or

• Late completion or late start of activities to 
the baseline schedule, directly affecting 
specified cost



PANAMA CANAL



DELAY & DISRUPTION

Design 
Deliverables 

Delay
Slow Progress

Incomplete/ 
Incorrect 

Design

Contractual 
Variations

Client Materials 
Late Site Availability

Multi-Stage 
Package Impact

Designer 
comments 

delivered late

Designer 
comments not 

in line with 
contract

Installation 
Phasing delays Utilities delays And Many 

More…



DISPUTE AVOIDANCE 
AND MANAGING RISK



KNOW YOUR JOB?

Performance or 
Detailed Design?

What are the 
CDPs?

If Exclusions then 
who does them?

Commissioning 
and Handover 
Procedures?

Responsibility? Where is the 
Design Liability?

What are the 
Contract 

Procedures? Dates 
for Response etc

Site Supervision 
Duties

What does your contract say??



WHAT QUESTIONS IS AN EXPERT ASKED?
Li

ab
ili

ty “In your opinion, did 
XYZ Consulting 
Engineers Limited 
perform its 
obligations under 
the contract to the 
standard expected of 
a reasonably 
competent building 
services engineer 
acting with due skill, 
care and diligence.” E

xp
er

t I
nv

es
ti

ga
ti

on

Define what a 
“reasonably 
competent BSE 
would have done”
Guidance 
Documents?

Legislation?

Procedures 
followed?

Correspondence?
Calculations & 
Drawings.

O
pi

ni
on

Was the failure/issue 
the result of an 
action or inaction of 
the party?
Were there any other 
influencers or factors 
to take into account?

Are there legal issues 
which could change 
the opinion? 
Alternative opinions.



DISPUTE AVOIDANCE FOR BUILDING SERVICES

• Define your Scope
• Monitor and record change
• Manage your client’s expectations
• Site Supervision Duties
• Agree, read, and make sure your team read, your 

contract!

Know Your Duties



DISPUTE AVOIDANCE FOR BUILDING SERVICES

• Follow your procedures and keep 
records

• Disputes are generally follow breaches 
of  contract – know and follow the 
requirements of your contract.

Diligence



DISPUTE AVOIDANCE FOR BUILDING SERVICES

• RECORDS, RECORDS, RECORDS!!
• If the expert can’t find records to 

KNOW what happened then we need to 
ASSUME and interpret facts based on 
our experience. 

Keep Records





CONTACT

GERRY BRANNIGAN
Partner
M +44 (0) 7968 990 984
E gerrybrannigan@hka.com
LinkedIn - https://www.linkedin.com/in/gerrybrannigan/
Website  - www.hka.com

Expert Centre – https://www.hka.com/expert-centre/
#joinhka - https://www.hka.com/careers/

https://www.hka.com/about-us/locations/
mailto:gerrybrannigan@hka.com
https://www.linkedin.com/in/gerrybrannigan/
http://www.hka.com/
https://www.hka.com/expert-centre/
https://www.hka.com/careers/

